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I.— AN AMERICAN VIEW. 
The Editor of the Review has requested me to define, within 
narrow limits, national maritime rights and responsibilities in 
time of war, with special reference to the principles recognized 
and the practice followed in that regard by the Government of 
the United States. To that subject-matter the war now in 
progress between Russia and Japan has imparted a renewed in- 
terest, not simply because of the present importance of the prin- 
ciples underlying such rights and responsibilities, but because the 
statesmen and publicists of the world are looking forward eagerly 
to a Conference to be held in the near future, in which they are 
sure to be made the subject of a searching reexamination. The 
Hague Conference of 1889, among its pious wishes, recorded in its 
Final Act the following : " The Conference desires that the ques- 
tion of the rights and duties of neutrals may be entered on the 
programme of a Conference to be held at an early date." It is 
quite certain from the circular of invitation issued October 21st, 
1904, by the late Mr. Hay, — loved and lamented by all of his 
vot. clxxxi. — 585. 11 
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countrymen, regardless of section or party, — that the main busi- 
ness of the next Conference thus suggested by President Eoose- 
velt will be to deal with the rights and duties of neutrals, in 
view of the statement that " other phases of the general subject 
were left [by the Hague Conference] to discussion by another 
Conference in the near future, such as questions affecting the 
rights and duties of neutrals, the inviolability of private property 
in naval warfare, and the bombardment of ports, towns and 
villages by a naval force." 

It is to be hoped that the time is near at hand when success 
shall crown at last the long and persistent effort of certain states 
to exempt all private property, not contraband, from capture at 
sea. While evidence of preceding attempts in the same direction 
are to be found, the most definite early enunciation of the prin- 
ciple occurs in the American-Prussian treaty of 1785, in which 
Frederick II and Franklin attempted to establish for their re- 
spective countries a rule which has not been generally observed 
even in subsequent treaties between such countries. In 1823, 
Secretary-of-State Adams tried to induce England, France and 
Eussia to adopt it; and, in 1856, Mr. Marcy urged the Powers to 
incorporate it in the Declaration of Paris along with the abolition 
of privateering. When, in 1859, the Bremen Chamber of Com- 
merce declared that the exemption in question is demanded by 
the legal conscience of the age, it gave expression to the spirit 
in which the freedom of commerce should be advocated, a spirit 
firmly upheld by the United States in its consistent efforts to 
give permanent and final effect to Franklin's initiative. As it 
is now even beyond the power of the fleets of Great Britain to 
guard her world-wide commerce, Hall, one of her greatest pub- 
licists, has thus contended: 

" I endeavored to show that there are strong reasons for doubting 
whether England is prudent in adhering to the existing rule of law 
with respect to the capture of private property at sea. The reasons which 
were then urged have grown stronger with each succeeding year, and the 
dangers to which the practice would expose the country are at length 
fully recognized. That there is not a proportionately active wish for the 
adoption of a different rule is, perhaps, to be attributed to a doubt as to 
what the action of foreign Powers would be under the temptation of a 
war with England." 

If in the coming Conference such "foreign Powers" would 
only give to England a formal assurance upon this all-important 
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subject, she should no longer hesitate to give her adhesion, which 
would remove the last obstacle to a great consummation. 

During the present war, there has been no notable disregard of 
those restrictions upon the free action of a neutral state whereby 
it is bound not to supply armed forces to a belligerent, not to 
grant passage to such forces, and not to sell him ships or muni- 
tions of war, even when the sale takes place in the ordinary 
course of getting rid of superfluous or obsolete material. It seems 
to be true that the Congress of Chile refused to accept a very high 
price offered for six war-ships, when it appeared that they were 
intended for either Eussia or Japan; and there is no reason to 
suppose that Germany would have permitted the Eussian fleet to 
pass through the Kiel Canal if such a thing had been attempted. 
Even belligerent war-ships may have free passage, of course, 
through the Suez Canal under the special guarantee contained 
in the Convention of 1888. A question has, however, been raised 
by the sale of certain German liners to Eussia, by reason of the 
fact that, after rechristening them, Eussia commissioned them as 
armed cruisers. The objection rests upon the assumption that 
such vessels were, because of certain subsidies, practically a part 
of the German navy. The aid given the crew of the "Variag," 
when that vessel was destroyed last year in the harbor of 
Chemulpo, has revived discussion as to the supposed neutral duty 
not to rescue drowning crews of a belligerent war-ship. It may 
still be claimed that the crew are not bound to sink with the ship. 
Lord Eussell promptly rejected Mr. Seward's contention that it 
was the right of the " Kearsarge " to claim the advantage that 
would have resulted from the lawful destruction of the crew of 
the "Alabama." And yet the Conference might well consider a 
rule providing that the government to which the rescuers belong 
shall take care that their charitable interference does not enable 
the rescued to render further service in the war. 

It is the duty of a neutral state not only to prevent hostilities 
in neutral territory, but to prevent the use of such territory as a 
base for certain unlawful operations. The non-fulfilment of the 
first duty was the ground of complaint in the long controversy 
between Portugal and the United States with reference to the 
" General Armstrong," an American privateer, attacked, during 
the war of 1812, while at anchor in the Portuguese harbor of 
Fayal, by a British squadron. When the demand of the United 
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States, based upon the assumption that the Portuguese governor 
had failed to discharge his duty as a neutral, was finally sub- 
mitted to the arbitration of Louis Napoleon, then President of 
the French Republic, his award refused indemnification, be- 
cause the privateer, instead of demanding protection from the 
Portuguese authorities, elected to resist by battle the unjust 
British assault. He held that the privateer should have applied 
"from the beginning for the intervention of the neutral sover- 
eign." But suppose that the neutral sovereign is either unable 
or unwilling so to demean itself as to be entitled to have its neu- 
trality thus respected, as was the case when the "Variag" and 
" Korietz " were attacked in the Korean waters at Chemulpo, and 
as seems to have been, to some extent, the case when the " Reshi- 
telni " was forcibly abducted from the Chinese harbor of Chif u. 
An international rule might well be laid down to govern belli- 
gerents in such a contingency. The invention of wireless teleg- 
raphy has presented the question whether a neutral state is not 
bound to prevent the use of its territory by belligerents for the re- 
ception and transmission of messages by that means. In obedi- 
ence to the principle manifestly governing in such a case, China 
seems to have destroyed the electrical instalment placed by the 
Russians in the neighborhood of Chifu, for the maintenance of 
communications between Port Arthur and the outer world. The 
duty of a neutral state to forbid the use of its territory as a base 
for hostile operations prevents, of course, all enlistments; there 
must be no levying of soldiers in neutral territory. While it is 
not to be understood that a neutral state is obliged to exercise such 
eare as to prevent a man here and there from crossing its frontier 
to take service with a belligerent, it must take such precautions 
as to prevent anything like the migration in considerable bodies, 
or in a continuous stream, of neutral citizens to swell the ranks 
of either combatant. A neutral state cannot permit its territory 
to be used as a basis of operations, in the technical sense, from 
which a force, military or naval, " draws its resources and rein- 
forcements, from which it sets forth as an offensive expedition, 
and in which it finds refuge at need." The greatest difficulty 
arises when warlike expeditions are organized outside of neutral 
territory from elements issuing separately from it. The great 
unsettled question which the Geneva tribunal has left for future 
solution is that involving the duty of a neutral state to vindicate 
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its neutrality by preventing the departure from its jurisdiction 
of the elements out of whose combination, outside of its limits, 
an hostile expedition may be formed. When do well-grounded 
suspicions amount to reasonable ground for action, and circum- 
stantial details constitute legal proof? No more satisfactory 
answer has so far been made than that of Dana, who says that 
" the intent covers all cases and furnishes the test. It must be 
immaterial where the combination is to take place, whether here 
or elsewhere, if the acts done in our territory — whether acts of 
building, fitting, arming or of furnishing materials for these 
acts — be done as a part of a plan by which a vessel is to be sent 
out with intent that she shall be employed to cruise." It does not 
seem to be contended that neutral duty is violated simply by ex- 
ports to a belligerent of boilers, or other essential portions of 
war-ships, as such exports to Russia from Germany and Great 
Britain, on a large scale, have recently passed unchallenged. 

While it is well settled that troops, which for any reason pass 
into neutral territory, must be disarmed and " interned " by the 
neutral Power until the conclusion of peace, war-ships are per- 
mitted to enter neutral harbors and to put to sea again. And yet 
certain limitations are put upon this privilege to prevent the 
use of neutral waters as a belligerent base. When acting as 
Secretary of State, Mr. Taft recently held in the case of three 
Russian war-ships, which had sought shelter in an American 
insular port, that vessels wounded in battle cannot, in a neutral 
port, repair battle-damage. As to the length of time during 
which a belligerent war-ship may remain, Great Britain, the 
United States and many other Powers insist upon the departure 
of the ship within twenty-four hours. If the stay is prolonged 
beyond the prescribed limit, the ship must be disarmed, and its 
crew interned, as in the case of the " Manjur," and afterwards of 
the " Askold " and " Grosovoi," at Shanghai. A kindred rule of 
slow growth, now very generally enforced, prohibits the departure 
of a belligerent ship of war till twenty-four hours shall have 
elapsed since the departure from the same neutral port of any 
vessel belonging to the other belligerent. Although a belligerent 
vessel may make necessary repairs while in a neutral port, not in- 
cluding battle-damage, the question remains: May she also re- 
plenish her stock of coal? When the question was first raised, 
during the first year of our Civil War, the Duke of Newcastle 
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instructed colonial governors that, " with respect to the supplying 
in British jurisdiction of articles ancipitis usus (such, for in- 
stance, as coal), there is no ground for any interference what- 
ever on the part of colonial authorities." Since then, Great Brit- 
ain has made it a matter of deliberate policy to increase the 
stringency of such restriction. As early as 1862, Lord John Bus- 
sell directed that the war-ships of either belligerent should be 
supplied with " so much coal only as may be sufficient to carry 
such vessel to the nearest port of her own country, or to some 
nearer destination." Identical language was employed by Great 
Britain in 1870, 1885, and 1898; but in the British Instructions 
of February 10th, 1904, the last phrase was strengthened so as to 
run : " or to some nearer named neutral destination." That last 
qualification has not, so far, been adopted by the government of 
the United States. The Egyptian proclamation of February 
12th, 1904, superadds the requirement of a written declaration 
by the belligerent commander as to the destination of his ship 
and the quantity of coal remaining on board. 

Out of the conflict between two otherwise irreconcilable rights, 
— the right of the belligerent to carry on his war and the right of 
the neutral to pursue his ordinary trade, — has grown a com- 
promise which compels neutral states to acquiesce, without com- 
plaint, in certain acts of interference with the trade of their sub- 
jects on the part of either belligerent. Under the terms of that 
compromise, neutral trade, when war exists, must submit to ab- 
normal conditions that increase the hazard of navigation, to visit 
and search, to causes of detention incident to blockade, claim of 
contraband and enemy service, and to the inconveniences incident 
to subsequent procedure, the prize-court and its penalties. The 
right of navigation is, in time of war, subordinate to the right of 
belligerent fleets to attack one another in any but neutral waters, 
with far-reaching missiles, within range of which neutral vessels 
approach at their own proper risk. Under the reasonable view 
of Thomas Erskine Holland: 

" A neutral state is also, beyond question, at the present day, affected 
with constructive notice that if he traverses the territorial waters of a 
belligerent (which may be taken to extend three miles seaward from 
low- water mark), he may find them infested by mines, placed there by 
one or other belligerent, for purposes of attack or defence, and will be 
without redress should he suffer in consequence. It is, on the other 
hand, equally certain that, beyond the three-mile limit, a belligerent 
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has no right to resort to secret means of destruction, which are as likely 
to prove fatal to neutrals as to his enemy. So much seems to have 
been admitted on all hands, with reference to neutral losses which might 
have been occasioned by the mines met with in the high seas during 
the siege of Port Arthur. The only doubt was whether, as a matter of 
fact, those mines had drifted from Russian territorial waters, or had 
been deliberately placed by the Russians beyond the three-mile limit. ... 
Within the last week or so, several British shipowners, in expectation 
of the meeting of the Russian and Japanese fleets, have effected a novel 
insurance against ' all risks of floating mines, and all damage by fire 
from naval engagements.' " 

While the right of visit and search may be exercised in any 
waters other than territorial waters of a neutral state, its use has 
of late years been censured as a needless interference with trade, 
when applied at a great distance from the scene of hostilities. 
Thus, during the Boer War, Great Britain undertook not to visit 
German ships at Aden, or at any place not more distant than Aden 
from Delagoa Bay. Although under article I of the Declaration 
of Paris that right cannot be exercised by privateers, it can hardly 
be maintained that the employment of " Volunteer " fleets, or 
specially subsidized liners, under naval officers, is prohibited by 
that article. It is not yet settled whether a commission of war 
may be properly granted, in time of war, to a ship already at sea 
under the merchant flag. 

As a belligerent is entitled to specify the articles which he in- 
tends to treat as contraband, provided that, in so doing, he does 
not exceed the license granted by international law, the list must 
vary from time to time. The tendency now is towards a reason- 
able compromise between the Continental school, which restricts 
the list of contraband to little more than arms and munitions 
of war, and the British, which supplements the list of articles 
" absolutely " contraband with another comprising articles which, 
according to circumstances, may become " conditionally " contra- 
band. While the distinction between the two has been definitely 
recognized by the notifications issued by Japan, the Bussians, 
ignoring the existence of merely " conditional " contraband, have 
treated as confiscable in every case not only coal, but also pro- 
visions, and even raw cotton, in favor of which there is still 
stronger presumption of innocence. From that extreme position 
Bussia has, however, since so far receded as to agree that pro- 
visions, at any rate, will henceforth be regarded as only condition- 
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ally contraband, according to the xise to which they are to be ap- 
plied. During the present war, the question has been reopened 
as to the right of a belligerent to destroy, under any circum- 
stances, a neutral ship carrying contraband. When such a ques- 
tion was presented by the sinking of the British ship "Knight 
Commander," in July, 1904, in accordance with the Russian in- 
structions, and was approved of by the prize-court at Vladivostok, 
there was an outcry in both Houses of Parliament, where the 
incident was characterized as an " outrage," " a serious breach of 
international law." That extreme position has not, however, 
been supported by Mr. Holland, who has said: 

" While it is, on principle, most undesirable that neutral property 
should be exposed to destruction without inquiry, cases may occasionally 
occur in which a belligerent could hardly be expected to permit the es- 
cape of such property, though he is unable to send it in for adjudication. 
The contrary opinion is, I venture to think, largely derived from a 
reliance upon detached paragraphs in one of Lord Stowell's judgments 
on the subject, judgments which, taken together, show little more than 
that, in his view, no plea of national interest will bar the claim of a 
neutral owner to be fully compensated for the value of his property, 
when it has been destroyed without judicial proof of its noxious char- 
acter." 

The Government of the United States admits the right of a 
belligerent to destroy a neutral ship carrying contraband, under 
certain exceptional circumstances; and that view will, no doubt, 
be shared by other states not so fortunate as Great Britain in the 
possession of a widely extended system of coaling stations. 

Hannis Taylor. 



II.— A BRITISH VIEW. 
It is impossible to understand British views on international 
law unless we keep ever before us the fact that naval supremacy 
is the great object of all British policy. In 1904, Britain's naval 
expenditure, according to a Parliamentary Return, was over 
$25,000,000 greater than that of France, Germany and Russia 
combined. Success is assumed as an axiom; and any law tending 
to limit the power of the strong navy as opposed to the weak one 
would be regarded as an abridgment of British sea-power. It is 
true that a war with a European Power may result in stalemate, 
but she can console herself with her security on the sea where her 
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interests lie, the obvious embarrassments of her opponent's posi- 
tion, and with the philosophical maxim that " he that endureth 
to the end shall be saved." When, in addition, we reflect that 
Great Britain possesses in her Empire the extensive coast-line of 
42,900 miles, with a unique series of coaling-stations along every 
trade route in the world, we see at once that she has not nearly 
the same need as. her rivals to secure during war any benevolent 
neutral assistance. 

This is the complete explanation of the British and Egyptian 
declarations that, when coal is granted to a belligerent, to take 
her vessels to the nearest neutral or national port, it should be 
clearly understood that the coal is for purposes of navigation only, 
and that, if the understanding should be violated, no more sup- 
plies would be granted — a safeguard which would in the past 
have brought an early end to the " Alabama." Hence, also, the 
refusal to supply any coal whatever to the Baltic fleet, since the 
belligerent purpose of a voyage away from the national ports was 
well understood. A pledge ought to be exacted, when neutral 
coal is granted, that neutral shipping will not be interfered with. 
As was the case in the American Civil War, Great Britain further 
refused to allow any prizes or prize cargoes to be brought into 
her ports. Unfortunately, the Convention of 1888 permits prizes 
to be treated on the same terms as belligerent vessels in the Suez 
Canal. It is, of course, impossible for Great Britain to expect 
that her views will coincide with those of the European Powers. 
Thus, in the case of the " Calchas " the Russian Appeal Court 
confiscated the timber, because it was suitable for warlike pur- 
poses, and the cotton, although clearly proved to be for spin- 
ning. The flour cargo was, however, released. Great Britain can 
hope, nevertheless, that her views will be agreeable to the United 
States, for the two countries have cooperated already in regard to 
contraband of war with special reference to food and cotton. As 
for the smaller Powers, Great Britain is sure to impose certain 
views on such as are too weak to defend their neutrality, and to 
press them on other nations where a more insistent attitude 
might be inexpedient. In a war with Germany, for instance, the 
moment the stage of blockade is reached, the position of Holland 
will claim the earnest attention of the British Government, for 
the Dutch will be fostering a large trade with Germany which did 
not exist during peace. 
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We can see clearly enough in these problems the ideals of Great 
Britain's diplomacy. As a belligerent, she desires to put an end 
to all direct neutral assistance to war-ships. She possesses, how- 
ever, so vast a trade and transport system that her interests in 
the vexed question of contraband are of more importance to her 
as a neutral than as a belligerent. On the one hand, the Navy 
by its preponderating strength does seem to insure to her the 
probability of many years of peace or the occupations of a neutral 
Power. For over ninety years she has possessed, to all intents 
and purposes, complete security at sea. For over a century she 
might theoretically have waived the whole list of contraband, and 
yet completely safeguarded her position through the unrestrained 
local rights of interference with all commerce conferred by 
effective blockades. There is no magnanimity in this course, for 
it is quite clear that the contrary one of dispersing ships, whether 
for the attack of ports or vessels, weakens the concentration which 
is essential to the speedy conclusion of a war. Thus, incidentally, 
it may be stated that no great maritime Power has any interest 
in prohibiting the bombardment of towns on the coast; for, from 
her point of view, if her opponents are willing to swallow the bait 
and so bind themselves, like Persano at Lissa, to destruction so 
much the better. 

The limitations of sailing-vessels and vision involved many 
difficulties which are not felt with steamers and wireless telegra- 
phy, so that blockade formerly had nothing like the potency or 
range it has now acquired. The war-vessel, as compared with the 
trading-ship, has made a great gain in speed; and, the moment 
the architect endeavors to level matters, space and displacement 
are absorbed by engines and coal, and the vessel ceases to be a 
cargo-carrier. However, until the moment arrives for blockade, 
I doubt if Great Britain has any vital interest in preventing sup- 
plies being conveyed to her foes. In any case, she has considerable 
reasons for extending the period of grace for merchant vessels 
after the declaration of war, as was done by the United States in 
the war with Spain. A special exception would have to be made 
in the case of enemy's vessels suitable for war purposes as 
mercantile cruisers. A good example is not enough, for neither 
Russia nor Japan has followed the United States in the present 
war. There is no reason under International Law at present why 
British vessels on the sea, or in her opponent's ports when war 
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breaks out, should obtain any days of grace whatever. The con- 
tention might be advanced that every vessel is suitable for a 
collier, transport or some form of auxiliary for war purposes. 

Eeturning to the consideration of the period between the out- 
break of war and a resort to commercial blockade, it is noticeable 
that Nelson went so far, in the House of Lords, in 1801, as to 
declare that it was consonant with British interests to equip the 
French fleets for sea so that the British admirals might end the 
business. We have now learned from the present war that a con- 
traband list, extending beyond such obvious items as weapons and 
munitions of war, presses with extraordinary severity on Great 
Britain herself. Apart from her direct trade, she does so great a 
trade with, say, thirty neutrals that their interests must be her 
interests and must come before those of two petty belligerents. 
Yet the trend of policy hitherto pursued would appear to indicate 
a contrary opinion. Up to the time of the publication of the 
Russian lists, with their inclusion of raw cotton as unconditional 
contraband and the attempted prohibition of provisions, the Brit- 
ish list of contraband was the most illiberal in the world. The 
result of the Russian pretensions might easily have been the cessa- 
tion of the greater part of British commerce with Japan, for a 
ship-owner found that heavier premiums were charged on all the 
cargo for the Far East if any portion of it happened to be des- 
tined for Japan. The special circumstances of the war, as a rail- 
way war in which Japanese railways were practically transplanted 
to Korea and Manchuria, I think, justify Russia in treating rail- 
way material as contraband of war ; but the most flagrant case of 
contraband could never have justified the sinking of a neutral 
vessel, as was done in the case of the " Knight Commander " for 
carrying railway material. The " Alabama " only sank enemy's 
vessels, being quite unable to take them into her own ports, and, 
even so, it is impossible to understand the action of Great Britain 
in coaling a vessel which acted thus. The only circumstance 
under which a neutral can be sunk is when, after hoisting the 
colors, signalling her to stop, firing a blank charge and then a 
shot across her bows, she still persists in evading search. If 
searched, her papers, such as the ship's log, official log, bill of 
lading, copies of charter party, certificates of clearance at different 
ports, chart, and the nationality of the crew have to be examined. 
If suspicious, then the cargo may be examined, and if necessary 
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the vessel can be taken before a prize-court. It would be monstrous 
to facilitate the desire of a commerce-destroyer, fleeing from other 
war-vessels, unduly to hasten this long process. 

The British list recognizes two classes of contraband, viz., abso- 
lutely contraband and conditionally contraband. The list of abso- 
lutely contraband goods includes all weapons of war, ammunition, 
the machinery for making arms and the materials forming the 
ingredients of explosives; all forms of military equipment, 
stores, clothing and everything that can be of the slightest use in 
building a vessel. The conditionally contraband list includes 
articles which may also be presumed to be intended for purposes 
of war. This list includes such a varied assortment as provisions 
and liquors fit for the consumption of the army and navy, money, 
all forms of telegraph and railway materials, coal, horses, hay, 
tallow, timber, etc. At present, contraband lists are merely indic- 
ative of past policy, as is amusingly illustrated by the absolutely 
contraband articles in the British list, including some which sug- 
gest that naval war is still fought under masts and sails. A re- 
vised list would probably approximate closely to that issued by 
Japan at the beginning of the war. Past lists do not prevent such 
violent fluctuations of policy as was illustrated by Kussia when 
she changed from one extreme to the other in reference to coal, 
the original view having been given in the West-African Con- 
ference of 1884 that she would "categorically refuse her con- 
sent" under any circumstance to allow coal to be regarded as 
contraband of war. The British example has exerted an evil 
influence, and France, in 1885, made rice contraband because of 
" its importance in feeding the Chinese population." It was clear 
from this case, long before the present war, that a nation effects 
its purpose, in spite of protests, if shipments are arrested by fear 
of capture, without any tangible case arising for a demand on 
the part of an outraged neutral for compensation. There is a 
great danger to the cotton, corn and meat trades of the United 
States and Great Britain in any failure to secure general agree- 
ment on these points. I do not say the danger is a real one, but 
it arises from the nervousness of business men. 

The great jurist Sir Henry Maine always insisted that Great 
Britain had every interest in exempting all private property 
from capture at sea. He held that the American proposal to this 
effect might well have been made "by some very strong friend 
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of Great Britain." If this rule could be applied, and all Powers 
could agree to municipal regulations to prevent the export of the 
weapons and munitions of war to belligerents, as was actually 
done by some of them during the Crimean War, then the gain 
would be immense. The successful belligerent would still possess 
the ability to attack commerce by blockade. Such a rule, of 
course, favors the successful belligerent; but, if any are disposed 
to cavil, they may well be asked if International Law is not based 
on expediency, and is it not expedient that the winning side 
should be unhampered in its efforts to end the war? The rule 
will accordingly be rejected if, on the other hand, we accept 
John Stuart Mill's view that " the basis of international law is 
that the smallest and least powerful nation, in its capacity of a 
nation, is the equal of the strongest." If accepted, however, I 
think it is further expedient that the old idea of blockade should 
be introduced of allowing the seizure of an enemy's goods wherever 
found, always provided that the blockade of the national ports is 
effective. If this plan were carried out, all commerce would be 
unhampered up to the issue of orders for a blockade. 

The present system of contraband places a premium on vexa- 
tious and spasmodic interference with commerce, which could 
only be justified if it were shown that, as a general rule, it 
seriously affected the issue of a war. So many difficult questions 
with neutrals are raised that it appears to be positively detri- 
mental to the belligerent endeavoring to interpret it. For months, 
British ship-owners and exporters hammered at the door of the 
Foreign Office to ascertain what they might or might not do, and 
they obtained no answer. In March, 1904, they were informed 
that the Bussian prize law was that "neutral ships captured 
while engaged in flagrant act of contraband can, according to 
circumstances, be seized and even confiscated." Who would have 
suspected after this that neutral ships would be sunk when even 
the question of the nature of their cargoes was a matter of com- 
plete uncertainty? The law of prize, as always understood, is 
that there is no property on the part of the captor in the prize 
until the matter has been decided by a prize-court. Possessing, as 
she does, numerous well-distributed ports at which prize-courts 
can be established, and having a fixed policy which counts with 
certainty on secure sea-communications, Great Britain can have 
no possible interest in enabling less fortunate nations to free 
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themselves from these difficulties by sinking their prizes. The 
orders of the British Government are very positive that, if a 
prize cannot be carried into port, she is to be released. 

Again, since British and other prize-courts have always held 
that a vessel has purged her offence when she has successfully 
evaded search and deposited her contraband, few anticipated that, 
in the ease of the "Allanton," Russia would have seized the 
vessel and used as a plea that she had carried contraband on a 
previous voyage. 

The alternative principle of all or nothing, submitted by the 
United States, has now many more supporters. Let all enemy's 
property be liable to seizure, or let all private property be exempt, 
except from the operations of blockade. Then there will be but 
little ambiguity to quarrel over. For the sake of her normal posi- 
tion of neutral, and in opposition to many distinguished British 
naval officers, I maintain that it is to the benefit of her own naval 
operations that Great Britain should support the American pro- 
posal. As I have said, weapons and munitions of war can be 
placed under municipal law, so that it will be a violation of 
neutrality to export them to either belligerent. 

Let me add one word more of warning. The present war on 
the whole has been localized. It is no measure of the interference 
with commerce which may take place in a world-wide war. 
Though in a small way it has raised the question of the mails, 
it has not touched the question of searching steamers which 
carry goods or mails, and which are yet regarded by the national 
owners as Government ships. The question, though unsettled, is 
not a new one, for years ago the French Government claimed 
exemption for the mail-boats commanded as they were by naval 
officers. We must not therefore imagine, as some do, that this 
war has raised all questions in their most acute form. It has, 
however, raised one new question, for we now realize the neces- 
sity of regulations affecting wireless telegraphy. 

Two other points have come into considerable prominence as 
the result of the war. They are the laying of mines and the 
definition of territorial limits. It is generally agreed, but has 
never been clearly laid down, that mines should not be laid out- 
side territorial limits. Regulations are also needed as to the 
mooring of these mines, to prevent them drifting and becoming a 
danger to navigation. As for territorial waters, it has never been 
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settled how far they extend. Most Powers agree upon a three- 
mile limit, which was the original limit of the range of the gun. 
We have now guns which have an effective range of ten miles or 
more; and, on more than one occasion, the Japanese fleet was in 
imminent danger of being hit from the Port Arthur forts at eight 
miles. In order to reduce the asylum facilities afforded by neu- 
trals to belligerents, it is certain that Great Britain would not be 
averse to increasing the extent of territorial waters to four or five 
miles, if suitable restrictions are placed on the laying of mines 
with due regard to the depth of water. The lead for sounding 
would then confer safety, up to a certain point, on neutrals. 

Since all the initial stages of a British war are on the sea, 
on which it is an axiom of Great Britain's policy to be com- 
pletely prepared, that Power can have no interest in the doctrine 
that hostilities should be preceded by a formal declaration of 
war. We know that, in the majority of cases, hostilities are com- 
menced by what is euphemistically termed " the first blow," and 
that all the great Powers must plead guilty to this practice. The 
British policy, on the outbreak of a crisis, is to resort to shadow- 
ing the prospective foe. This is effected by the distribution of 
ships so as to bring all the enemy's war-ships, or vessels capable 
of being armed, under the unwelcome observation of an equal 01 
stronger force. This enables a great naval Power to bring about 
decisive issues at the earliest moment, and it is far the most 
efficient protection she can devise. Shadowing gives the prey into 
her hands, whereas its abolition would leave the bird in the bush. 
While the process is extremely irritating to others, it cannot be 
doubted that it is indispensable to Great Britain, and that she 
regards it as of importance to the preservation of peace by de- 
monstrating the efficiency of her preparations. If, therefore, the 
question of shadowing should be raised at an international con- 
ference, she will maintain her rights on this point as tenaciously 
as she formerly held to the right of search, which still exists. 
The ground taken will probably be that a nation has as much 
right to shadow the ships of another as a military nation has to 
place troops on the frontiers. To have listened to the protests of 
Russia in this matter, when the latter was preparing to seize Port 
Arthur, is now generally recognized in Great Britain to have been 
a mistake which will not be regarded as a binding precedent. 

Carlton Bellairs. 
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III.— A FEENCH VIEW. 

All States are agreed in recognizing certain general principles 
which regulate relations between belligerents and neutrals and 
determine, on the one hand, the rights and duties of neutral sub- 
jects on the high seas towards belligerents and, on the other hand, 
the rights and duties of neutral States towards belligerents in 
their territorial ports and waters. But beyond this point agree- 
ment ceases, and States differ very widely in their application and 
interpretation of these principles; moreover, the same State some- 
times modifies, under the pressure of circumstances and of fresh 
interests, the rules which it had previously adopted. 

It seems that the very conditions of maritime warfare make it 
impossible or, at any rate, extremely difficult to establish uniform 
international regulations on all the questions which are raised by 
neutrality. The aim of maritime warfare is, in fact, to force the 
enemy to surrender by depriving him of the use of the sea. Un- 
less such warfare be merely the prelude or the accessory of war- 
fare on land, war at sea must have as its object the disorganization 
of the enemy's national existence, by stopping or, at any rate, by 
hindering his sea communications. England, for instance, could 
not be reduced to submission by the destruction of the British 
fleets, if English commerce thereby suffered no losses, and if 
merchant vessels still remained free to furnish Great Britain with 
the provisions and raw materials necessary for her and her indus- 
tries, and were still able to carry to the various markets of the 
world the products of English manufactories. In the same way 
that on land it is the military occupation of the country and not 
the mere dispersal of the vanquished army of the enemy which 
forces the foe, who is rendered unable to pursue his ordinary 
avocations, to sue for peace, so at sea — where military occupation 
is impracticable — the negative equivalent of occupation, that is 
to say, depriving the enemy of access to the sea, is the sole means 
of interrupting the free course of their national life and thus 
forcing them to surrender. 

But, to be effective, the interdiction of the use of the sea should 
not only affect the shipping and cargoes of the enemy, but also the 
neutral shipping and cargoes coming from or proceeding to the 
enemy's shores. Belligerents have always been inclined either 
openly or secretly to adopt this extreme course. The Continental 
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blockade and the English blockade at the time of the great 
struggle between Napoleon I and England, were only forms or 
expressions of this absolute interdiction. Neutrals, unless con- 
strained by force, do not readily comply with such injunctions. 
Not being engaged in the war, they justly claim the right of carry- 
ing on their peaceful pursuits with belligerent States who remain 
at peace with them. And although these pursuits, whilst peaceful 
in their character, still procure to the belligerent with whom 
they are conducted, wealth and resources which indirectly help 
him to carry on the war, it is necessary — if you are to avoid dis- 
regarding the rights of neutrals — to limit those of belligerents. 

The principle is generally admitted that neutrals may con- 
tinue to carry on their trade with belligerents in spite of war, 
provided that such commerce is of a distinctly peaceful character. 
But differences arise as soon as the attempt is made to define 
what is neutral commerce, what are neutral shipping and cargoes, 
and on what conditions neutral commerce can lay a claim to be 
of a peaceful character. 

French doctrines are particularly favorable to neutrals. They 
are so in every respect. They strictly limit the rights of belliger- 
ents with regard to neutral shipping on the high seas. They do 
not impose upon neutral States a rigorous interpretation of the 
duties of neutrality; they allow belligerents extensive rights as 
to the use of their ports and territorial waters. 

At the time of the war which was waged against England in 
order to secure American independence, Prance admitted the 
principle that " a neutral flag covers an enemy's cargo, unless it 
be contraband of war." This principle was inscribed in the Paris 
Declaration of 1856 side by side with the rule laid down in the 
" Gonsulat de la Mer,"* which was always observed by England, 
but rejected by our Order in Council of 1778, to the effect that 
"neutral cargoes excepting contraband of war" may not be 
seized under an enemy's flag. As a signatory of the Paris 
Declaration, France thus respects all neutral property which is 
not contraband of war, and even the enemy's property if it be 
found on board a neutral ship, whose flag assures to all the cargo 
the same freedom and immunity which the ship herself enjoys. 

* The " Con&ulat de la Mer " is a well-known summary of maritime 
customs, observed in the Middle Ages by the different States situated 
on the seaboard of the Mediterranean. 
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The decision as to what constitutes an enemy or a neutral, 
especially with regard to shipping, is, consequently, of consider- 
able importance. French, in contradistinction to English doc- 
trines, put strict limitations upon what constitutes an enemy, 
and give a wide interpretation to the term " neutral." The only 
ships regarded as hostile are those of the enemy's nationality. 
This principle admits of only one exception, the object of which 
is to provide against fictitious sales contracted with a view of 
sheltering hostile shipping under a neutral flag during a war. 
To prevent any such fraud, we do not admit that an enemy's ship 
may in time of war lose her nationality by means of a transfer 
to neutral purchasers; the ship having been entitled to fly the 
belligerent flag is only neutral in so far as her transfer to neu- 
trals shall have been affirmed by a legal document of an earlier 
date than the opening of hostilities. With this exception, every 
ship which has a right to a neutral flag is considered neutral. 
As to the cargo, all merchandise on board an enemy's vessel is 
presumably the enemy's, but this assumption may be disproved; 
it is sufficient if the owner of the cargo, whose rights are shown by 
the ship's papers, can prove that he belongs to a neutral nation. 
To sum up, the fact of her flying the enemy's flag — as far as the 
ship is concerned, and the fact that the owner of the merchandise 
belongs to a hostile nation — as far as the cargo is concerned, are 
the only pleas upon which the character of an enemy can be at- 
tributed, to the exclusion of all considerations as to the domicile 
of the ship-owners, shippers or consignees, of the country of origin 
of the cargo, etc. 

Neutral commerce suffers from restrictions by blockade. Neu- 
trals, whilst protesting with reason against a general interdiction 
of commerce with belligerents, which would lay upon them the 
burden of war without imposing any expenditure upon the States 
engaged in the contest, accept such interdiction if limited to the 
places off which, at great expense, fleets are lying in watch to 
intercept communications. But here again, the conditions and 
effects of a blockade are differently understood by different 
States. Here again French doctrines are very favorable to neu- 
trals. All States admit that blockades are not binding on neu- 
trals unless they be effective, that is to say, according to the 
definition of the Paris Declaration, "maintained by a force 
sufficient to actually bar access to the enemy's coast." France 
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interprets very strictly, so far as the belligerents are concerned, 
this condition of effectiveness of a blockade; she thereby imposes 
upon herself the necessity of making a great display of force in 
order to assure the blockade and thus diminishes, to the advan- 
tage of neutrals, the extent of coast which her squadrons are 
capable of blockading. Further, she only considers a ship guilty 
of infringing the blockade, if she attempts to enter a blockaded 
port after having been notified of the blockade by a blockading 
vessel; thus her second attempt is the only dangerous one for 
a blockade-runner. Lastly, the ship which breaks or tries to break 
the blockade can only be seized and confiscated if caught in the 
very act, at the moment of crossing or trying to cross the line of 
blockade, or upon chase being given at that moment by a vessel 
of the blockading squadron. We do not recognize, as the English 
do, the right of seizing a neutral ship, wherever met, on the sole 
ground of her coming from or being bound for a blockaded port. 

Belligerents have had to admit the right of neutrals to carry on 
their peaceful commerce even with nations which are at war, but 
have always denied their right to furnish the enemy with articles 
necessary for the contest, which are designated by the term 
" contraband of war." 

What is the real meaning of " contraband of war " ? On this 
point no agreement has been arrived at, or is probable in the 
near future. The interest of belligerents is to extend, that of 
neutrals to restrict, the definition of what is contraband of war. 
They both readily concur in allowing that such articles as can 
in no way be of service in war, as, for instance, precious stuffs or 
jewelry, are not contraband, and agree in attributing the term 
to such articles as can only be of service in war, such as arms and 
munitions. But a very great number of articles can be put to a 
warlike as well as to a peaceful use, and, whilst necessary in 
peace, may be indispensable in war. Such are, to cite only a few, 
horses, naval stores, maritime engines, coal, supplies which are 
habitually in use in the army or navy of the belligerents. It is 
to the interest and consequently is the tendency of neutrals to 
maintain that such articles belong to peaceful commerce, and 
that the fact that the use to which they are finally put is doubtful, 
is sufficient to warrant their being supplied to belligerents. The 
interest of belligerents, on the contrary, is to prevent neutrals 
from carrying to the enemy goods which, in spite of their doubt- 
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ful character and of their utility for essentially peaceful pur- 
poses, may nevertheless he more necessary and consequently 
more valuable than arms or munitions of which the enemy might 
have an abundant home supply. Hence, belligerents claim the 
right to designate as contraband of war articles which may be used 
both in war and in peace, and the supply of which by neutrals 
becomes, through the circumstances of the case, specially advan- 
tageous to the enemy; neutrals, on the other hand, dispute this 
right and attempt to restrict the term "contraband" to articles 
which are solely applicable to warlike purposes. 

French doctrines on the definition of contraband of war are 
very favorable to neutrals. The list of contraband articles is 
short and only comprises a very small number of articles which 
can be used for peaceful purposes. Coal was not on the list 
in either 1854, 1859 or 1870. The only articles designated as 
contraband by the Minister of Marine in 1870 were "firearms, 
side-arms, projectiles, powder, saltpetre, sulphur, articles of mili- 
tary outfit, camp gear and harness and all engines of war of what- 
soever description." Nevertheless, in 1885, during the struggle 
with China, the French Government declared rice to be contra- 
band of war, alleging that " besides articles which are contraband 
of war by their very nature, such as arms, munitions, etc., there 
are other articles, trade in which may be conditionally forbidden 
in war-time, on account of their exceptional utility to belliger- 
ents." The formula was a very wide one, and provoked the pro- 
tests of England and Sweden. It was attenuated, and it was 
sought to justify the designation of contraband on the plea that 
the rice cargoes referred to represented the amount of tax due 
in kind by the Southern provinces to the Chinese Government, 
and were destined to be consumed by the imperial troops. Coal, 
money and all stores intended for the enemy's use in his military 
operations were equally considered contraband of war, as well as 
steam-engines or parts of steam-engines for war-ships, as well as 
vessels built for use in war. In addition to what is contraband by 
nature, the French Government thus includes another category of 
contraband goods, namely such as are conditionally contraband, 
in which category certain articles which may be used both in peace 
and in war can only be classed in so far as they are certainly, or 
almost certainly, destined for military operations. 

All articles classed as contraband of war are liable to confisca- 
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tion. When such articles form three-quarters of a ship's cargo, 
the ship herself with all her cargo is subject to the same penalty. 
This sanction is intelligible, although very severe, in so far as the 
ship is concerned; it is neither justifiable nor intelligible in so far 
as it deals with the harmless portion of the cargo. 

It seems impossible to restrict the quality of contraband to 
such articles as are only of use for war, but it would be desirable 
that, with respect to such articles as may be used in peace as 
well as for war, the belligerent States should, in certain cases, 
substitute, as England has done, the right of preemption for that 
of confiscation. They would thus retain the advantage of de- 
priving the enemy of the cargo which might be applied to war- 
like purposes, without inflicting on neutrals a somewhat unfair 
loss, in cases where the article classed as contraband might be 
considered as having a bona fide peaceful destination. 

On the high seas, the responsibility of neutral States cannot 
be brought into question by the acts of their subjects. As a mat- 
ter of fact, belligerents claim the right of supervising themselves 
the conduct of neutrals. They would not consider such super- 
vision of neutrals by their own States sufficiently impartial, and 
consequently sufficiently effective Neutral States, on the other 
hand, would experience some reluctance in impeding, for the 
belligerents' advantage, their own subjects' trade and in incurring 
responsibilities because of the inadequacy of their action. 

In ports and territorial waters, on the contrary, belligerents 
could not claim the right of supervision without infringing the 
sovereignty of the State to which the coast belonged. On the other 
hand, belligerents might, thanks to extreme leniency, use neutral 
ports and territorial waters as a base for the preparation of 
hostile acts against the enemy. This neutral States should not 
permit. They have rights to exercise, but also corresponding 
obligations to fulfil, in their ports and territorial waters. In 
any case, there are no precise and universally accepted rules as to 
the exact standard of these rights and obligations. All recognized 
the right of neutral States to have their ports and territorial 
waters respected, their obligation of preventing these ports and 
waters becoming a base of operations or a source of military 
strength. But each State interprets, often in a very different 
way, the rights of its own sovereignty and especially the limits of 
leniency to be allowed to belligerent vessels of war. 
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French, as compared with English, doctrines allow neutral 
States much greater liberty of action. They leave them the option 
of permitting or forbidding certain acts which the English are in- 
clined to hold should be necessarily forbidden. The French 
custom imposes many less restrictions than the British. 

Whilst any act of war is forbidden in territorial waters, 
free passage through them is allowed, even to belligerent 
war-ships, as in time of peace. The area of territorial 
waters is not absolutely fixed for all States by international law; 
France admits that this area is one of three sea miles from low- 
water mark. Sovereign jurisdiction is exercised more strictly in 
ports. They are not a part of the sea routes; they are only the 
points of departure and arrival, the necessary intermediaries be- 
tween sea and land, and, occasionally, an indispensable refuge 
from the perils of the sea. The riparian State should, in prin- 
ciple, keep its ports open in time of peace. It should always allow 
access thereto to ships in distress. The neutral State is equally 
bound to give shelter to belligerent war-ships which are prevented 
by the state of the sea, the damages they have sustained or their 
want of provisions from pursuing their journey; it may, without 
being bound to do so, give them shelter in any other event. 
France throws her ports wide open to belligerent war-ships; she 
does not limit the length of their stay; she only limits it to 
twenty-four hours when they have entered the port with prizes 
taken from the enemy. War-ships which have sought refuge in 
a neutral port to escape the enemy's pursuit are free to stay or to 
leave. If the enemy wishes to reduce them to a state of impo- 
tence, it is for him to take the necessary measures to make it 
dangerous for them to leave. 

Belligerent war-ships which have entered a French port may 
effect repairs there or take in stores necessary for navigation or 
for the subsistence of their crews; they may not, on the other 
hand, recruit combatants, or provide themselves with arms, muni- 
tions, or articles for use in action. Their stay in a neutral port 
may therefore allow them to leave it with fresh means of navi- 
gation, but not with any increase of fighting strength. Neverthe- 
less, the enjoyment of facilities of taking in stores or coal might 
degenerate into an abuse. If a war-ship were free to return 
periodically to the same port in search of articles, which, whilst 
not instruments of warfare, were yet resources indispensable to 
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carrying on her campaign, she would be turning this harbor into 
an actual base of operations. Continuous resort to the same place 
with the object of taking in stores, thanks to the resources of the 
place, is the characteristic of a base of operations, that is to say, 
of the " point d'appui " for renewing and multiplying the most 
varied enterprises against the enemy. 

Still in certain cases, a neutral harbor or a station within 
neutral waters might happen to become not a base of operations, 
but the base of a deliberate operation of a hostile character. 
This would be the case where a ship or a squadron claimed the 
right to lie in wait, within the shelter of neutral waters, for 
the passage of a hostile force in order to attack it unexpectedly, 
at the limits of such neutral waters. French orders, issued in 
1904 by the Minister of Marine, forbid any preparation of hostile 
acts or operations, even of an isolated nature, being made within 
French waters. 

Charles Dupuis. 



IV.— A GERMAN VIEW. 

The initiative taken by President Roosevelt in inviting negotia- 
tions on important questions of naval law in a second Hague 
Conference is sure to be gladly welcomed by all those States 
which desire to see naval law develop as international law, and 
not merely as the right of the most powerful maritime state. 

Only general rules can be drawn up indicating what it is in- 
cumbent on the belligerents and on the neutrals to do or not to do. 
These rules will have to conform to the principle that the speedy 
termination of a conflict is in the interests of both belligerents and 
neutrals. 

I. Rights and Duties of Belligerents.— 1. Territorial Waters. 
The three-mile line has been recognized in recent treaties and 
ordinances as the extreme limit of the territorial water. 

In consequence of the prolonged stay of the Russian squadron 
under Admiral Rojestvensky in Indo-Chinese waters just be- 
yond the three-mile line, an extension of the limit of territorial 
waters is in many quarters considered necessary. Such an exten- 
sion, however, is in the interest neither of the belligerents nor 
of the neutrals; it would restrict both in their action and create 
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obligations whose fulfilment would often be an impossibility 
and an occasion for conflicts. The occurrences during Eojest- 
vensky's stay off the Anamite coast shows how difficult it is to 
carry out the rules of neutrality, in the presence of a great fleet, 
even with a three-mile strip. In districts without telegraphic 
communication and in cases where single, detached ships are con- 
cerned, the difficulties will be considerably augmented. The possi- 
bility of ships or squadrons belonging to the belligerents lying 
a long time outside the neutral zone and taking in supplies will 
be removed only by an extension which cannot even be discussed. 
For purposes of defence in the protection of the coast the three- 
mile strip is ample. 

2. Military Instruments of War. — (a) Mines and Torpedoes. 
A further restriction of the instruments of war now admissible 
by international law is, for the immediate future, not necessary. 
It is another question whether the instruments should be em- 
ployed everywhere. The safety of neutral shipping demands that 
on the high seas instruments of war which are a hidden danger 
to shipping shall be avoided. As long as this demand does not 
run counter to the belligerent's object — viz., to overcome his 
opponent quickly — it must be acceded to. 

Mines, stationary and drifting, as well as torpedoes without 
sinking appliances, are, therefore, to be regarded as admissible 
only in the territorial waters of the belligerents and in the actual 
operation area of the fleets. There is, however, no justification 
for the demand that mines shall be used to close harbors only in 
the case of an effective blockade; the belligerents must be per- 
mitted to employ this measure against all harbors that the adver- 
sary will possibly use as a base for his operations, on condition 
that they notify the neutral governments in good time. 

(b) Auxiliary War-ships. Concerning the hitherto undisputed 
right of belligerents to equip trading-steamers as auxiliary 
war-ships everywhere, except in territorial waters, England has, 
during the present war, endeavored to enforce her view that the 
belligerent can legally commission auxiliary war-ships only in his 
own harbors and not on the high seas. That the general accept- 
ance of this principle would be very beneficial to English inter- 
ests, but prejudicial to States with small colonial possessions, is 
very evident; but it does not accord with the principle of inter- 
national law that the State has unlimited power and jurisdiction 
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on the high seas over all vessels sailing under its flag. In the 
interests of all the demand is justified that an auxiliary war- 
vessel shall not change its character during the war. 

8. The Bight of Taking Prizes. The complete abolition of the 
right to seize private property was one of the wishes of The Hague 
Conference of 1899. The United States have striven for this 
object for nearly a hundred years. The right to take prizes 
is the most effective, and often the only possible, instrument 
of war when the opponent, after the destruction or investment of 
his forces, does not consent to make peace. To permit the exer- 
cise of this right only in the case of a blockade would be to con- 
cede special advantages to the stronger maritime Power and to 
the State with an extensive coast-line. On the other hand, the 
interests of all will be served if, on the conclusion of the war, 
compensation must be made for private property, with the excep- 
tion of contraband of war, that has been seized. 

Jt. The Right to Seize Contraband. The right to seize contra- 
band, which is supplementary to the right to make prizes, origi- 
nates in the justified desire of the belligerents that the effect of 
the latter shall not be completely nullified by neutral trade. It 
must, therefore, continue as long as that right exists, and be 
exercised under the same conditions as those under which that is 
exercised — viz., (a) during the continuance of the war, (&) on all 
seas with the exception of neutral territorial waters, (c) without 
indemnification. If the conception of absolute contraband of war 
is more closely defined, the neutrals may be satisfied. 

The custom in vogue in England and America of making a dis- 
tinction between "absolute" and "conditional" contraband of 
war, and of limiting the number of articles belonging to the 
former category to war material and to raw materials undoubt- 
edly destined to produce war material, without extending it to 
coal, foodstuffs, etc., may be accepted as an international legal 
standard. 

It is absolutely impossible to stipulate, on the basis of interna- 
tional law, what goods should be reckoned as conditional contra- 
band. The belligerent must retain the right to treat as condi- 
tional contraband all goods which from their nature might serve 
both warlike and peaceable purposes, when they are consigned 
to an official authority or to an agent of the hostile Power, or 
when their destination is a hostile naval port or any other hostile 
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port which serves as a base for the hostile forces. It must be left 
to the consignee to produce proof that the goods were really 
destined only for peaceable purposes. 

As a mitigation of the right to seize contraband, the maritime 
States, with the exception of England, assure free passage to 
neutral trading-vessels sailing under neutral convoy, when the 
commander of the convoy declares that the trading-vessels under 
his protection contain no contraband. As this practice is in the 
interest of the neutrals, and is not opposed to the interest of the 
belligerents, it could well be sanctioned by international law. 

Efforts have lately been made to further restrict the right to 
seize neutral mail -steamers, but difficulties will be encountered, 
as mail-steamers, like other vessels, may possibly carry contra- 
band goods. An agreement may perhaps be arrived at on the 
lines that, (a) neutral mail-steamers are to be stopped and seized 
only in the neighborhood of the actual seat of war, and only 
when strong suspicion rests on them; (6) outside the actual seat 
of war the mails, including those of the belligerents, not to be 
touched. This exceptional treatment of the correspondence of 
the belligerents, which is in the interest of the neutrals, can have 
no essential disadvantage from a military point of view, as im- 
portant intelligence will be transmitted by telegraph. 

5. Destruction of Detained Vessels. According to the view 
generally held the belligerents have usually been accorded the 
right to sink the detained ships in cases of necessity. England 
alone makes an exception in favor of neutral vessels; they are to 
be released if they cannot be taken before a prize-court. To ac- 
cept the English view as a rule of international law would be 
to still further add to the maritime power of England, as the 
belligerents can establish prize-courts only in their own harbors. 
The justified demands of the neutrals would be satisfied if ('<*)■ 
the right of destruction is restricted to cases where the ships carry 
unquestionable contraband, and cannot be taken to a port of 
adjudication owing to the condition of the ship or of the cargo, 
or because of danger of recapture; and (6) full compensation is 
made for ship and such cargo as is not absolute contraband. 

6. Interruption of Cable and Wireless-Telegraphic Communi- 
cations. The regulations issued by the United States during the 
war with Spain may serve as a model for an international legal 
settlement of this question. The belligerents must, without 
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considering the owners, have the right to cut all cables connecting 
portions of the hostile country with each other or with a neutral 
country. The Naval War Code of 1900 permitted the cutting of 
cables of the latter description only in hostile territorial waters. 
This limitation is hardly justifiable theoretically, as other warlike 
acts can be committed on the high seas against neutral property 
(the right of seizing contraband) ; in practice, it is immaterial 
whether the interruption takes place on the high seas or in the 
belligerents' territorial waters. Cables between neutral terri- 
tories must not be touched, even when owned by the enemy. 

Wireless-telegraphy communications are to be treated like 
cables. The belligerents must have the right to interrupt these 
communications between portions of the opponent's territory, or 
between points of a hostile and a neutral country, by seizing float- 
ing stations — including those belonging to neutrals, which must 
be returned subsequently — or by establishing intercepting stations. 

7. Bombardment of Open, Towns. Endeavors to extend the 
prohibition of the bombardment of open towns by portions of the 
army also to the naval forces were frustrated both at the Brussels 
and The Hague Conferences, chiefly by the attitude assumed by 
England. In the next conference also a categorical prohibition 
will probably be unattainable, as all the State and private dock- 
yards, arsenals, railways, etc., which help to supply the means of 
carrying on the war, must remain exposed to destruction. But 
bombardments solely for the purpose of enforcing contributions 
can be stigmatized as contrary to international law. 

II. Rights and Duties of Neutrals. — 1. General Attitude of 
Neutrals. In former times, the neutrals maintained a uniform 
friendly attitude towards the belligerents, and endeavored to con- 
tinue their intercourse with them on the same footing as in times 
of peace. Since the Paris Declaration of 1856, the view, actively 
supported by England, that neutrality demands a uniform un- 
friendly attitude towards both belligerents, has gained ground. 
The tendency of this movement is to impose such extensive duties 
on the neutrals that they have to do a portion of the work of the 
belligerents ; its chief object, however, is to exclude the war-ships 
of the belligerents from neutral ports. That this advantages only 
the State that in no part of the world is compelled to have recourse 
to neutral ports needs no further elucidation; many States have, 
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however, to their own disadvantage, joined the new movement. 
It certainly does not further the general interest of neutrals, and 
it entails many possibilities of conflict. The neutral is most sure 
of not being drawn into the conflict when he changes his attitude 
towards the belligerents only so far that he does not become their 
auxiliary. He may not suffer his territory to become a basis for 
warlike operations, but he cannot be obliged to refuse common 
hospitality to the belligerents. 

2. Treatment of the War-ships of the Belligerents. The old 
rules of neutrality do not restrict the stay of the ships of belliger- 
ents in any respect more than in times of peace; they permit all 
articles of equipment to be supplied, and any repairs to be made 
that do not immediately contribute to enhance the fighting 
capabilities. The new principle, advanced by England in 1861, 
and accepted first by the United States and later by many other 
countries, limits the duration of the stay to twenty-four hours, 
and permits sufficient coal to be taken on board to enable the 
vessel to reach the nearest port of her own country or some nearer 
destination, and repairs to restore seaworthiness. 

It cannot be denied that the new rules, even if the old principle 
remains in force, are better adapted to certain cases of neutrality. 
A compromise between the two, therefore, will best suit the actual 
conditions created by war, if the French rules are applied in the 
case of those ports and waters which are at a distance from the 
sphere of operation of the hostile fleets, and the English remain 
valid for ports and waters within or near the sphere of operations. 
The neutrals must have the right but be under no obligation to 
close completely certain ports and bays. The difficulty of this 
distinction lies in the conception of the sphere of operations. It 
will have to be taken to mean that portion of the sea on which the 
opposing forces permanently manoeuvre for the purpose of war- 
like operations. Ships which directly seek refuge from the enemy 
in neutral waters, and prizes, would have to be treated without 
regard to the distance from the chief theatre of war. 

The extent and the duration of the repairs necessary to restore 
seaworthiness must be fixed by the neutral government. The 
latter must make no distinction between damages sustained on 
the voyage or by the action of the enemy's guns, as it would act 
in the interests of the other belligerent if it made the repairs de- 
pendent on this distinction. The action of the United States Gov- 
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ernment towards the ships of Admiral Enquist undoubtedly ex- 
ceeded the measure of duty. The German Government also did 
more at Tsingtau than duty demanded. Ships which do not leave 
the ports and waters after the expiry of the fixed term render 
themselves liable to disarmament. 

8. Treatment of Disarmed Ships. This question is one of 
the questions that have arisen for the first time during this war. 
The regulations of The Hague Convention concerning the treat- 
ment of troops that have crossed into neutral territory may bo 
some guide on this point also. The neutral must prevent ship 
and crew from participating in or assisting further operations, 
and may take all measures required to fulfil this object. 

4. Control over the Actions of Subjects. England and the 
United States issued regulations at the beginning of last cen- 
tury which rendered penal certain actions on the part of their 
subjects in favor of the belligerents. In the course of the cen- 
tury these regulations were extended and supplemented, and other 
States followed the example thus set. The English Foreign En- 
listment Act, of 1870, goes to the greatest lengths; it originated 
in the complications with the United States over the " Alabama " 
affair, and includes the chief points of the Washington Treaty of 
1871. As this treaty, contrary to the original intention, has con- 
tinued to be restricted to the two contracting parties, there is no 
international legal obligation attaching to such laws. The neces- 
sity for this was undoubtedly manifested in the present war, but 
it will probably suffice if the controlling and punishing duty is 
restricted to the territorial waters, as outside them the belligerents 
have the right to confiscate contraband goods and detain persons, 
and if it extends only to the following actions: (a) to the en- 
listment of their subjects in the war service of the belligerents, 
(6) to the building, equipment, delivery and commissioning of 
such ships for the belligerents as are directly adapted for war 
service, (c) to the supply of equipment material, and the under- 
taking of repairs beyond the limits fixed by the rules of neutrality. 
The Foreign Enlistment Act includes among the vessels directly 
intended for war service store-ships which follow a fleet to supply 
stores on the high seas, but it permits trade in contraband with 
the belligerents' ports. This distinction has been ostentatiously 
emphasized, the reason given being that the belligerents can 
employ the law of contraband against the trade in contraband 
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goods. As they have, however, the same right with respect to 
ships which supply the opponent with stores on the high seas, 
this crafty distinction furthers only English interests. 

Every obligation on the part of the neutrals in excess of the 
above is, therefore, equivalent to an assumption of the tasks of 
belligerents, and is directly opposed to the neutral interest which 
demands that freedom of trade shall be impeded as little as pos- 
sible. The sale of private trading-steamers adapted for equip- 
ment as auxiliary ships to one of the belligerent governments or 
its agents is also a business transaction like any other, and is 
now generally considered to be admissible, the point of discussion 
being whether subsidized steamers, which have to a certain ex- 
tent a public character, may be sold. The settlement of this 
question will create no difficulty. If such steamers are, in conse- 
quence of the subvention, either partially government property 
or especially prepared for war purposes, the sale is not compatible 
with the duties of neutrality. The steamers of the Hamburg- 
American Line which were sold to a Russian firm do not come 
under this category. 

5. Control of News. This is another much-disputed point, as 
the St. Petersburg Telegraph Convention of 1875 and the Paris 
Convention of 1884 do not refer to times of war. During the 
Spanish-American war, England placed a censorship in Jamaica 
on the cable to Cuba, and closed the Hongkong-Manila cable as 
soon as the Manila end was taken oh board American war-ships. 
During the present war, the Eussian ships have enjoyed the free 
use of the telegraph in the ports they made on the outward 
voyage, as did both Russian and Japanese ships at Tsingtau and 
Chinese ports. This usage will probably have to be accepted as 
an international legal standard. 

Concluding Remarks. Exigencies of space prevent me from 
dealing more fully with the separate points of the complicated 
subject of naval law. From what has been said, however, it will 
be clear that the tendency is for naval law to develop solely as the 
right of the stronger. The second Hague Conference will show 
whether a compromise can be effected among the political interests 
of all the maritime powers. Humanitarian considerations have 
influenced its development but little, and they will not influence 
it» development in the future. 

von TTsi-ab. 



